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Katharine Brownlee, only child now in life pro- 
created between John Brownlee fleiher in Strath- 
aven and the now deceaſed Helen Hepburn, and 
for Alexander Park ſhoemaker in Strathaven, 
huſband to the ſaid Katharine Brownlee, for his 


intereſt, 
T O 


The PET ITION of the faid John Brownlee 
fleſher in Strathaven, 


HE reſpondent Katharine Brownlee was extremely 

ſorry to find herſelf under the diſagreeable neceſ- 

ſity of entering into a litigation with her father in 

a court of law, which nothing could have compvll- 

ed her to do but a ſenſe of the duty ſhe owes to her own family, 

ty whom ſhe may well be allowed to bear a ſtronger affection 

than to the children of her father by his ſecond marriage ; 

with a view to whoſe benefit alone ſhe can aſcribe the obſti- 
nate oppoſition which has been made to her demand. 


The natwie of the deed upon which the queſtion between 


the parties turned, is fairly ſtated in the petition ; it is there- 
fore unneceſlary to trouble your Lordſhips with a repetition 
of any of the clauſes thereof. But betore proceeding to con- 
ſi er either the competency of this: petition, or the relevancy 
o the arguments therein contained, the reſpondent mult beg 
leave to take notice of ſome allec!geances which ſeem to e 
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been thrown out with a view to create a prepoſſeſſion againſt 
her, and to place her plea in an unfavourable light. | 

The petitioner is, in the fir place, pleaſed to obſerve, 
That he got only 750 merks of tocher with her mother ; and 
on that account ſeems to think, that the obligations he un- 
dertook in his contract of marriage ſhould not be ſo ſtrictly 
puſhed againſt him. But however he may now chuſe to re- 
preſent theſe matters, the real caſe 1s, that at the time of his 
firſt marriage, he was a young man poſſeſſed of little for- 
tune; that it was with difficulty his wife's father was prevail- 
ed on to conſent to the marriage; and that the means which 
he thereafter acquired to a very conſiderable amount, were in 

a great meaſure owing to the prudence and good management 
of the reſpondent's mother. 

The petitioner next complains of the reſpondent, for having 
run away with an indolent ſhoemaker. But this is by no 
means true. Her huſband, who is her own couſin, is not on- 
ly well employed and induſtrious | in the way of his buſineſs, 
but is likewiſe proprietor of ſubjects in the town of Strathaven 
to a conſiderable extent; and inſtead of running away with 
bim, ſhe was regularly proclaimed in the church, and mar- 
ried him, with the conſent and approbation of all her rela- 
tions, the petitioner alone excepted, who oaly oppoſed the 
match becauſe ſhe and her now huſband would not agree to 
diſcharge him of the obligations he had come under in his 
contract of marriage with her mother, upon his making pay- 
ment of 800 merks, for which he ſaid at that time he could 
get another huſband for her. 

Theſe things being premiſed, the reſpondent now proceeds 
to a more particular conſideration of the merits of the que- 
{tions that fall to be determined by your Lordſhips. 

The petitioner, in the firſ# place, complains of the Lord 
Ordinary's interlocutors, whereby he has been appointed to 
execute a diſpoſition of the ſubjects particularly mentioned in 
his contract of marriage with his firſt wife, in favour of him- 
ſelf and the reſpondent nominatim, as heir of the marriage; 


whom 


ys 


whom failing, to his own neareſt heirs or aſſignees what- 
ſomever ; with a reſervation to himſelf of the whole powers 
and faculties provided to him by the ſaid contract; and par- 
ticularly, that of providing his wife and children of any ſub- 
ſequent marriage in competent portions, not exceeding in the 
whole the ſum of 400 merks Scots. 

But upon this head the reſpondent begs leave in the fir/# 
place to contend, That the petitioner is forecloſed, by an ex- 
tracted decree, from bringing theſe interlocutors under your 
Lordſhips review in the form of a reclaiming petition. The 
Lord Ordinary's firſt interlocutor was pronounced upon the 
24th of June laſt: and this interlocutor, ſo far as regards the 
point now under conſideration, was adhered to upon the 6th 
of Auguſt thereafter, upon adviſing a repreſentation for the 
petitioner, and anſwers for the reſpondent. This being the 
caſe, the decree of the court pronounced in theſe interlocu- 
tors became ſo far final, in three days after its being entered 
in the minute-book, as to intitle the reſpondent to inſiſt for 
an extract in terms of the act of ſederunt of the 6th of Febru- 
ary 1748. And as it was accordingly put up in the minute— 
book upon the ſame 6th of Auguſt, it is undeniable, that it 
might have been legally extracted as early as the 10th of that 
month. The reſpondent, however, was not ſo very Precipi- 
tate as ſhe might have been, ſhe allowed the ſeſſion to expire 
before taking that ſtep. But as during that period no appli- 
cation was made upon the part of rhe petitioner, to keep mat- 
ters open, ſhe was at full liberty to extract the decreet during 
the vacation: and having accordingly done ſo, the cauſe, ſo 
far as concerns the point now under conſideration, was remo- 
ved out of court, and it thereafter remained no longer com- 


petent to bring the matter under review, either by a repre- 
ſentation to the Lord Ordinary, or by a petition to your 
Lordſhips. If therefore the petitioner thinks he has ſuffer- 
ed any hardſhip by being deprived of laying his caſe before 
your Lordſhips in the form of a petition, he has his own a— 
gent only to blame, in not grving the neceſſary attention to 


the 
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the forms of the court, from which he might have learned, 
that without applying for a review of the Lord Ordinary's 
interlocutors, during the curreney of the laſt ſeſſion, the re- 
ſpondent was at full liberty to extract the partial decree pro- 
nounced in her favour. 

The petitioner indeed contends, That the proof allowed by 
the Lord Ordinary's ſecond interlocutor of the 6th of Auguſt, 
muſt have imported a virtual ſtop of extracting the decreet 
pronounced upon the 24th of June, and adhered to upon the 
faid 6th of Auguſt, until the proof came to be reported and 
adviſed. But the reſpondent does, with all ſubmiſſion, appre- 
hend, that this plea is no wiſe founded, either in the ordina- 
ry principles of judicial procedure, or in the particular forms 
of the court; but is, on the contrary, manifeſtly adverſe to 
both. The proof allowed by the Lord Ordinary else ſole- 
ly to the conqueſt, which was a ſeparate and diſtinct ſubject 
from the lands, which the petitioner was decerned to diſpone 
to the reſpondent, as heir of the marriage, in terms of the 
contract libelled on. And as that proof could no wiſe at- 
fect the other queſtion, with regard to theſe lands, it is im- 
poſſible that the allowing that proof could have the ſmalleſt 
effect to prevent the reſpondent from extracting the decree 
ſhe had obtained with regard to them, or even to carry it in- 
to execution by the force of legal diligence. Nothing 1s more 
common, than to ſee one and the ſame interlocutor decerning 
a defender to make payment of one part of a ſum of money 
libelled as due by him, and allowing a proof as neceſſary for 
determining queſtions that have ariſen with regard to another 
part of the ſum ſo libelled; but it has never hitherto been 
ſappoſed, that the granting ſuch proof could for one moment 
prevent the partial decree pronounced againſt him from being 
extracted. 

This being the caſe, the reſpondent fubmits it to your Lord- 
ſhips, that the extract in queſtion is perfectly regular; and 
if the is right 1n this particular, 1t muſt unavoidably follow, 


that the petition 1s altogether incompetent. The petitioner 
indeed 
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indeed would have it believed, that his doer had been lulled 
aſleep by the reſpondent's agent, and that it was underſtood 
between them, that it was altogether unneceſſary for him to 
reclaim until the beginning of the winter-ſeſſion. But for this 
alledgeance there 1s no foundation whatever, It is equally 
deſtitute of truth with the alledgeance made in the ſecond pro- 
teſt taken for the petitioner, viz. That the Lord Ordinary's 
laſt interlocutor was only figned upon the gth of Auguſt, and 
that 1t was not put up in the minute-book upon the 6th of 
that month; the contrary whereof appears from the record 
of court. 

Nor will either of the proteſts taken upon the part of the 
petitioner have any influence with your Lordſhips. The re- 
ſpondent's agent would have been much to blame, if he had 
delayed the extracting his act and commiſſion for proving the 
extent of the conqueſt, merely becauſe the petitioner's agent 
was pleaſed to intimate to him, that he had neglected to re- 
claim againſt the Lord Ordinary's 1nterlocutor during the 
laſt ſeſſion; and that he conſidered it to be premature to al- 
low a proof, until the reſpondent had given in a condeſcend- 
ence, eſpecially as ſundry of the witneſſes to be adduced were 
old and infirm. And there is as little ground to blame him 
for taking out at the ſame time an extract of the decree pro- 
nounced with regard to the diſpoſition appointed to be grant- 
ed by the petitioner, which he could then obtain, without 
any additional expence to his clients, it being neceſſary at any 
rate, in extracting the act and commiſſion, to narrate the 
whole procedure from the beginning of the cauſe, It ſurely 
is no ſufficient reaſon for delaying an extract, to be told, that 
in caſe it is not immediately taken out, the judgement pro- 
nounced by an Ordinary is to be brought under review ; the 
unavoidable conſequence whereof muſt be, to create an addi- 
tional expence, even though the judgement ſhould be appro- 
ved of. In ſhort, as it cannot be ſaid that the extract in que- 
ſtion is in any ſhape irregular or unwarrantable, it is humbly 


thought that it cannot be recalled ; and of, conſequence the 
| B queſtion 
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queſtion betwixt the parties, ſo far as concerns the lands ſpe- 
cially mentioned in the contract of marriage, muſt be conſi- 
dered as totally removed out of court. Indeed the petitioner 
ſeems once to have been of this opinion; for he preferred a bill 
of ſuſpenſion of the aforeſaid decreet, upon which he obtain- 
ed a ſiſt on the 14th of November laſt : but this ſuſpenſion he 
thought proper afterwards to keep up, without ſo much as 
informing your Lordſhips of it in his petition. 

But even ſuppoſing the petition to be competent as to this 
queſtion, the reſpondent hopes to ſatisfy your Lordſhips, that 
the petitioner has no juſt ground to complain of the judge- 
ment pronounced by the Lord Ordinary. 

The ſubſtance of the arguments urged for the petitioner at 
conſiderable length upon this head, is, That as by the terms 
of the contract he only became bound to reſign the ſubjects 
therein ſpecially mentioned in favour and for new infeftment 
ro himſelf, and to the heirs of the marriage, whom failing, 
to his own neareſt heirs and aſſignees whatſoever, he is by 
no means bound to execute a diſpoſition of theſe ſubjects in 
the reſpondent's favour : That there 1s a material and well- 
founded diſtinction between thoſe obligations in contracts of 
marriage which merely import a deſtination of the ſucceſ- 
ſion, and thoſe which contain an expreſs obligation to pay or 
ſecure to the children of the marriage certain ſums againſt a 
certain fixed time: That in the firſt caſe the children have on- 
ly a hope of ſucceſſion, which may be diſappointed by any 
rational or onerous deed of the father, and cannot better 
themſelves by even uſing an inhibition on the contract; but 
that, in the other caſe, the children fall to be conſidered as 
real creditors of the father, and may, by inhibition ſerved up- 
on the contract, be effectually ſecured againſt poſterior con- 
tractions: That on obligations of the firſt kind no action 
can be ſuſtained againſt the father during his life; for that as 
the children are only called as heirs of the marriage, they 
can only inſiſt in that character after their father's death, 
when they may have a right to reduce and ſet aſide any gra- 
tuitous diſpoſition which he may have made to diſappoint 


their 
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their ſucceſſion ; and that therefore the reſpondent cannot 
inſiſt againſt her father to grant a diſpoſition in her favour 
during his life, 

The reſpondent muſt, however, acknowledge, that ſhe is 
ſomewhat at a loſs to follow the petitioner in this argument. 
She knows very well that there is a diſtinction betwixt pro- 
viſions to children which only create a perſonal obliga- 
tion upon the father, and thoſe which give them a real 
lien upon his ſubjects; and that in the firſt caſe all the fa- 
ther's onerous contractions will ſtrike againſt them, unleſs 
they are conceived in ſuch terms, as that the children, 
upon their exiſtence, ſhall become proper creditors. She 
is likewiſe ſenſible, that there is a diſtinction betwixt ſuch 
obligations as merely import a deſtination of the ſucceſ- 
ſion, and thoſe whereby the father becomes bound to ſe— 
cure the ſucceſſion: and that in the one caſe they muſt 
take it up at the father's death, tantum et tale as it is; where- 
as in the other they may, even during their father's life, in- 
fiſt to have the obligation made effectual. But then it is as 
clear as ſunſhine, that the obligation undertaken by the peti- 
tioner was of the latter, not of the former kind ; for he not 
only became bound to reſign the particular ſubjects therein 
mentioned, for new infeftment to himſelf, and the heirs to 
be procreated of the marriage, but likewiſe reſtricted his own 
powers over theſe ſubjects to the faculty of burdening them 
with a proviſion to a ſecond wife and children, in a ſum not 
excceding 400 merks. By this obligation he became bound 
to put it out of his power to affect theſe ſubjects, even by 
his rational deeds. The reſpondent 1s therefore a creditor in 
the fulleſt ſenſe of the word, and is well intitled to inſiſt for 
being ſecured againſt her father's deeds, by a diſpoſition to 
her as heir of the marriage, with a reſervation of his own 
liferent, and of the faculty to burden to the extent of 400 
merks Scots: And it is impoſſible that the petitioner can re- 
fuſe ſo juſt a demand, but in the view of diſappointing her 
altogether ; which he would probably very ſoon attempr, 

were 
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were it to be found that he had fulfilled, the obligation con- 
tained in this part of the contract, by the procuratory of re- 
ſignation therein contained. It is plain and obvious, that 
the meaning of the contract was, to ſecure the heirs of the 
marriage in the poſſeſſion of the lands thereby provided to 
them: And that being the cafe, the petitioner muſt be 
bound to grant every deed that is R po for the reſpon- 
dent's ſecurity, and cannot pretend to ſhelter himſelf under 
the pretence of having fulfilled the ſtrict literal ſenſe of the 
words in which the clauſe of proviſion is expreſſed. 

The petitioner further inſiſts, That at any rate he cannot 
be bound to execute a diſpoſition to the reſpondent nommatim, 
but only to the heirs of the marriage in general : for that 
ſuppoſing the reſpondent ſhould die before him, the neareſt 
of kin might then inſiſt for re- implementing the obligation. 

But this is a moſt ſtrange conceit. The marriage bein 
diſſolved, it is clear that the reſpondent is the heir of that 
marriage, and that there can be no other heir of it. And 
the deciſions mentioned by the petitioner can have no effect. 
For in the firſt caſe, viz. Panton againſt Irvine, there was on- 
ly an obligation to provide a ſum to the heirs of the mar- 
riage, which would be liable to the father's debts: And in 
the other caſe, mentioned by Fountainhall, the clauſe found- 
ed on was a mere deſtination of ſucceſſion, ſubject to all the 
father's onerous and rational deeds: But in the preſent caſe, 
the petitioner reſerved only to himſelf a faculty to burden to 
the extent of a certain ſum, for a certain purpoſe; and on 
that account the reſpondent is intitled to inſiſt for ſecurity a- 
gainſt any other deeds to be granted by him. Nor can the 
petitioner object to this, becauſe the neareſt of kin, upon her 
death, might inſiſt for a new diſpoſition. This will be ef- 
fectually prevented by his executing a diſpoſition to the re- 
ſpondent nominatim; whom failing, to the heirs of her body 
e. failing, to his own neareſt heirs and aſſigns 3 
ever. And as the heirs of her body will be effectually ſecu- 
red, ſo, upon failure of them before the petitioner's death, 


he 
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he may convey the ſubjeAs to whom he thinks proper: But 
it would be highly unjuſt to allow him to retain power over 
theſe ſubjects, ſo as to enable him to defeat the obligation 
in the contract of marriage, by which he agreed to give up, 
in favour of the heirs of the marriage, every power over 
them, except a faculty to burden them to the extent of 400 
merks. 

The petitioner indeed endeavours to put another conſtruc- 
tion upon this reſerved faculty; and inſiſts, That thereby he 
has a power to burden the ſubjects with a ſum not exceeding 
400 merks, to his wife, and to each of the children of the ſe- 
cond marriage. But it is only neceſſary to attend to the 
words, in order to ſhow, that they cannot bear any ſuch 
meaning. | 

The ſecond ground of complaint made by the petitioner, 
relates to the conqueſt acquired during the ſtanding of the 
firſt marriage: With regard to which he not only inſiſts, 
That the reſpondent cannot be intitled, during his life, to de- 
mand a conveyance to the heritable ſubjects, which make part 
of that conquelt ; but alſo further contends, that ſhe ought 
not even to be allowed to aſcertain its extent by a proof. . 

With regard to theſe points, your Lordſhips will be in- 
formed, that although the Lord Ordinary, by his firſt inter- 
locutor, appointed the petitioner to convey the whole ſub- 
jects acquired by him during the ſtanding of his firſt mar- 
riage, as well as the lands particularly provided to the heirs 
of the marriage in the contract, the reſpondent readily a- 
greed to his being intitled to burden the ſaid conqueſt /ub/1di- 
arie, in the event of his other funds being inſufficient for 
that purpoſe, ſo as to enable him to make adequate and ra- 
tional proviſions to the wife and children of his ſecond mar- 
riage. But by this agreement ſhe never meant to depart 
from her right to inſiſt, that the heritable ſubjects acquired 
by him ſhould be immediately ſecured to her, and the heirs 
of her body, by a regular conveyance. And ſhe ſubmits it to 
your Lordſhips, if the very arguments urged in the PRs 
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do not afford a ſufficient reaſon for her inſiſting upon ſuch 
ſecurity. The petitioner contends, That a clauſeè of conqueſt 
is a mere deſtination of ſucceſſion; and that a father cannot 
be thereby debarred from contracting debt, providing other 
children, or doing any reaſonable act of adminiſtration what- 
ever. The reſpondent, however, cannot help thinking, that 
this is by no means a juſt conſtruction of the meaning of the 
clauſe of conqueſt in queſtion... By that clauſe it was intend- 
ed to ſecure the heirs of the marriage in all lands and herita- 
ges, &c. which ſhould. be acquired during the ſtanding of 
the marriage: and although the reſpondent, upon her ſuc- 
ceſſion to ſuch ſubjects, may be liable. /ub/edrarie in payment 
of her father's juſt and lawful debts, or even in performance 
of rational and ſuitable proviſions to the wife and children of 
the ſecond marriage; yet ſtill ſhe apprehends, that ſhe has a 
right to inſiſt, that as theſe ſubjects are expreſsly provided to 
her, ſhe is intitled to have them immediately conveyed to her, 
under the reſervation of her father's liferent, in order to pre- 
vent his endeavouring, by finiſter methods, to defraud her 
of this part of the ſucceſſion provided to her in her mother's 
contract of marriage. The petitioner is indeed pleaſed to con- 
tend, That conqueſt is conſidered as an anwverſitas, which a 
father may increaſe or diminiſh as he pleaſes; and that as 
the children have only a right to the untverſitas in general, 


not to any particular ſubject of it, they. cannot claim it, or 


even inſiſt for liquidation of it, during the father's life. But 
this is a doctrine to which the reſpondent can by no means 
agree, It may indeed, perhaps, with ſome degree of pro- 
priety, be conſidered as an univegſitas during the ſtanding of 
the marriage. It may be admitted, that during that period 
a father is not expreſsly bound to retain every ſubject acqui- 
red by him, inthe ſame ſhape in which it is acquired; but 
from the moment of the diſſolution of the marriage, the chil- 
dren to whom it is provided, may well be ſaid to have a Jus 
queſitum in every particular ſubject of which it is compoſed ; 
and that although the father may burden theſe ſubjects with 
” yet onerous 


133 


onerous contractions, yet he cannot pretend to diminiſh them 
in any other way, or even to tranſmute their ſhape. _ 
But whatever ſhall be your Lordſhips opinion with regard 
to this point, the refpondent is adviſed, that ſhe was un- 
doubtedly intitled to demand a proof for liquidating and aſ- 
certaining what was the amount of the conqueſt at the diſſolu- 
tion of the marriage, in order to fix to what extent ſhe will 
fall to be conſidered as creditor to her father upon his death, 
in conſequence of the proviſion of ſuch conqueſt made to the 
heirs of the marriage; which, were it to be delayed till the 
ſucceſſion opens to her, might perhaps be extremely difficult, 
if not altogether impracticable; and would at leaſt, in all 
probability, involve her in a litigation with the children of 
the ſecond marriage, or others, to whom the petitioner may 
think proper to grant conveyances of his effects, which ſhe is 
very deſirous to avoid. 5 . | 
The reſpondent thinks it unneceſſary to uſe any argument 
upon this laſt point; and ſhall only further obſerve, that as 
the act and commiſſion was extracted, and the whole witneſ- 
ſes intended to be called by the reſpondent, have already 
been examined, the petitioner himſelf excepted, whom ſhe 
propoſes to adduce as a haver, he comes now too late to in- 
{fiſt that no proof ſhall be allowed. 35 
Upon the whole, The reſpondent is hopeful, that your 
Lordſhips will have no difficulty of refuſing the petition, 
The conduct of the petitioner ſhows, that he is defirous to do 
every thing in his power to evacuate the proviſions concei- 
ved in her favour ; but ſhe is ſatisfied, that the juſtice of the 
court would diſcountenance every ſcheme of that kind, even 
though it were ſtil] competent for the petitioner to inſiſt in the 
defences he maintained before the Lord Ordinary; which, in 
reſpect of the extracted decree, and act and commiſſion fo far 
execute, he cannot now be heard upon in the form of a re- 
claiming petition. | 
In reſpect whereof, &c. 
„ BF Y 41 ALEX. WIGHT, 


